&

daFor Release 20&%9;421381{Q%XPQEOZQQ%%&%§OO15 8

N C‘ongrcsszonal Research Service -

" WASHINGTON, D.C. 20540

March 12, 197& ’
To: House Subcommittee on International. Organizations
Attention: Mr. Boettcher
From: American“Law Division

Subject: Statutes Affecting Domestic ACtiVlKi&S of Foreign Agents

Reference is made to your iInquiry of March 8, 1976, requesting
information on the above matter. Specifically, you ask for reference to
and explanation of federal laws regulating the conduct of foreign agents,
including registration requirements and political campaign contributions.

There currently exist three statutory schemes designed to
identify and control the agents of a foreign power. ALl are‘bblstered
by penal sanctions. |

1. Secti;n 951, title 18, United States Code, makes it a
federal crime for any person, other than a diplomatic or‘consulgr officer
or attaché, to act in the United States as an agent of a forelgn govern~-
ment without prior notification to the Secretary of State. Violations
of this section may be punished by up to 10 yeags imprisonment oxr
$5,000 fine, or both.

The term "agent" is not defined. Tt has been held that a

contractual relationship between a defense plant employee and the Soviet

Government was not necessary to make the emplojee who passed defense
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information to members Soviet United Nations Mission an "agent” of the
Soviet Government within the mcaaning of sectibn 951. ".;.a contractual
relationship is unnecessary, since the act itself does not define the
word ‘agent’. The few judicial decisions in the field do not discuss

the definition in any detail. The cases assume that it means one who

acts directly or indirectly for the benefit of a foreign government."

United States v. Butenko, 384 F. 2d 554, 565-566 (3rd Cir. 1967), vaca

on other grounds, 394 U.S. 165 (1969) (Emphasis supplied.)

The term "foreign government" is definedvat 18 U.S.C.A.
11 to include any government, factiom, or body of inéurgents witBin a
country with which the United States is at peéce, irrespective of recog:
tion by the United States. | i ST _ B

The constitutionality of the act has been sustained ovef
objections that the requirement of registration is in vialation of the
constitutional privilege against self-incrimination. "...the statutory
requirement of reglstration...was not uncoﬁst}tutional, because the
statute concerned future acts, and the conéti;utional proteection ébvefew

only past deeds."” United States v. Melekh; 1?3 F.'Supp. 586, 591, 592

(N.D. I1l. 1961).

~ The court in that case further found
" . .no inconsistency between 18 U.S.C. §951,

making it a criminal offense punishable by not more

than §5,000 and/or ten years, for one to act as an

agent of a foreign government without prior notifica-

tion to the Secretary of State, and 22 U.5.C.A. § 612(a)

whichh requires every person who becomes an agent of a

fore:gn principal to register with the Attorney Ceneral

within ten days after becoming such agent, and prescribes
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a $10,000 and/or five-year penalty. The one could be
for the purpose of clarification of diplomatic rami-
fications and the other for sccurity measures. The
reglistering officials are different; the timés are
different. Nor is the difference in prescribed time
for registration necessarily imcompatible. Furthermore,
as is pointed out by the Government, Section 13 of the
Foreign Agents Registration Act provided that
'This Act is in additiom tq and not in
substitution for any other existing statute.’
22 U.S.C.A. p. 234.

Finally, because of the later date of enactment of the |

Criminal Code, Section 951 of Title 18 was in faect ;

enacted later than 22 U.S.C.A. § 612." 1Id., at 591. ‘
2. Section 219, title 18, United States-Qodé, makes it a criminal offense '
punishable by not more than $10,000 and or tﬁo years, for any person who,
being an officer or employee of the United States in the executive, 1egis«?
lative, or judicial branch of the government or in any agency of the United
States, including the District of Columbia, "is or acts és an agent of a
foreign principal required to register under 22 U.S.C. 612.

The terms used in section 2197wiil be examined later.

There are no reported decision Eunder this section.The House

Report (No. 1470, 89th Cong., 2d Sess.} on the leglslationm proposing

section 219 contains the following relevant conments: »

10. Officers ,and employees of the Us 5. Goverpment-are prohibited
from acting ﬂs:ag(-nts of foreign principals. Contract or part-time em- i
ployces of the Federal Government may act as agents of foreign
principals if the head of the ¢mploying agency certifies that such employ-
ment is in the national interest and a copy of the certification is placed in
the public file of the agent maintained by the Department of Justice.
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Section 8(h) would amend chapter 11 of the United States Code, title;
18, by adding a new scction relating to conflicts of interest involving forcign,
agents. : : ) }

‘The new section would make it a fclony for any agent of a foreign prin—g
cipal required to register under the Foreign Agents Registration Act of
1938 to act as an officer or employce of the U. S. Government or any agency
thereof. :

The scction would except from its prohibition any agent whose cmploy-:
ment was certified as required in the national interest by the head of the'
‘employing agency. Any such certificate would be made a part of the public’
records relating to the agent on file with the Department of Justice.

1966 U.S. Code Cong. & Adm. News 2397, 2411, 2399.

3. The Foreign Agents Registration Act, ZZLU.S;C.A.VGII—GZL, imposes
severecriminal sanctions on any person who acts as én agent of a forei.:
principal within the United States unlcss.he files a certified régist
tion statement with the Attorney General; Moreover, '"[t] he obligati: =«
of ‘an agent of a foreign principal to file'a registration statement
shall, after the tenth day of his becoming such agent, continue from
day to day, and termination of such status shall not relleve such agent
from his obllgatién‘to file a rcgistration.statcment fof the perlod
during which ﬁe was an agent of a foreign brincipal." 22 U.S.C.A: 612
(Supp.). The registrqtion statement elicits a host details including
particulars concerﬁing the agreemént wi;hifha foreign principal and

any activities under the foreign principal—ageht felationship. See

22 U.S.C.A. 612 fo;'the complete list éf information required to i
appear on the registration statement. In particular, the registration

statement shall detail:
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"money and other things of value spent oxr disposed of
bg the repistrant during the preceding sixty day;\in‘furi
Eiera?cc‘qflér in connection with activities wh{ch.rcdutre

5 rggt%LraLion hereunder and which have been undevtal
b¥ him either as an agent of a fareign principai‘orlf;;en
h1m§e%f or any other person or in conectlon [sic] with‘
a?t1v1ties relating to his becoming an agent of quch: ?“Y
c1p?1, and a detailed statement of any cdntributi&ﬁs Eilnf
maklvg of which is prohibited under the terms.of‘ﬁecti . 61
of ?1t1e 18) in connection with an election to 5n;w‘01?:t -i
office or in connection with any primary eleétinm Eoﬁié Ei
or caucus held to select candidates for any Rgﬂit;calx f?iﬂgﬁ#
22 U.S.C.A. 612(a)(8) (Supp.). (Emphasis.addedjp | - =

Th LAy, . .
e terms "agent of a foreign principal" and “foreign prin—

cipal” are defined broadly, viz: w :

.- =-- - me i

{b) The term “foreign prineipal” lndua,e's——;— ) ;
(1) a government of a forelgn country and a foreigo politlcl‘
party; E

—

(2) a person outstde of the United States, unlesa it fs cMablls-‘héd‘
that such person is an individual and o cltizen ot and domlciied \ch-‘;
fn the Unlted States, or that such person is not an fndividual and 1s
organized under or created by the laws of the Unlted States or of any.,
'‘State or other place subject to the jurisdiction of the Unlted Staley
'and has Its principal pluce of business withio the United States; and
(3) a partnership, association, corporation, organlzation, or other
combination of persons organized urder the taws of or having i3
px_‘}ncipal place of hbusinoss Ina forelgn countrv. -
(c') Expect as provided in subsection (d) ©
vagent of @ foreign prlucipa.l" means— .
3 (1) any person who acts as ‘an agent, repr_esent:qtve., employee.”
or servant, or any person who acts In any other _c:\pachy at the order,t
request, or under the direction or coptmt., of a forefgn prlnclpal ori

of a person any of whose activities are directly or fndireetly supar-;
vised, directed, controlled, financed, or subsidized In whote or D}
major part by 2 forelgn prinetpak and who direetly oF through :my;;

other person— : . ;
(1) enpaygces within the United States In palitical atgivit!ay!

for ar in the interests of such forelgm prineipals :
(11) acty withitn the Unlted States asa public retattons tqnnsﬂ,f
Ve publicity agont, !nrormzl,tlon-ser\'ice employes OF polltlesk con-

)
f
E sultant for or in the interests of such foretgn p:lnc!pal: ! '
," (iity within the
'
[

¢t ihia sectlom, the term

I3

United States sollelts, collecta, diaburses, oF
dispensos contributions, loans, money, or other things of value

erest of such forelgn princtpaly of
¢ the interests of such

{ficial of the Govern-~

for or in the Int
(1v) within the United States represent
forcign principal before any apency or o
ment of the United States; and
(2) any person vho agrees, congents, assumes OF purports to act

a5, or who s or Iotts himselt out to be, whether or not pursuant to
contractual relationehip, an agent of & foreign principal as defined ln.

T elanse (1) of t‘n‘is_s_u_l»section. _

P

.
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(1) The term “'agent of a foreign princtpal™ does not include any new‘s
or press servlice or association organfzed under the Iaws of the Unlted
States or of any State or other place subject to theg jurisdiction of the Unit-
"ed States, or any newspaper, magazine, periodical, or other publication for
which there Is on flle with the Unlted States Paostal Service information
in complinnce with scction 36111 of Title 39, published In the Unlted
States, solely by virtue of any Lona fide pews or journallstic activities,
fncluding the solicitation or acceptance of advertisernents, subscriptions,.
or other compensatlon therefor, so long-as it Is at least 80 per centum
beneficlally owned by, arnd its officers and directors, if any, are clitizens
"of the United States, and such news or press service or assoclation, news-
paper, magazine, periodlical, or other publ!cntion,, {3 not owned, directed,
supervised, controlled, subsidized, or financed, and none of its polictes
are determined by any forefgn principal defined §n subsection (b) of this
section, or by any agent of a foreign prineipal required to reglster vnder
this subchapter; . -

22 U.S5.C.A. 611 (supp.)

Section 613 contains various exemptions from the registration
requirement, e.g., a duly accredited diplom;tié or consular office of a
foreign government, any person engaging or agreeing to engage solely in
activities in furtherance of bona fide religiocus, scholastic, academic
or scientific pursuits or of the fine arts{'and any person gqualified to
practice law insofar as he engages or agrees £o engagé in.the legal
representation of a disclosed foreign principal before any courﬁ of any
agency of the United States. |

Section 614(a) provides that persons required to register
who transmit or causé to be transmitte& any.political propaganda (see
22 U.S.C.A. 611(j)) must send, within fortyfeight.hours, copiés of’such
propaganda to the Attorney Ceneral, along with‘a étatemeni aS-td the

times, places, and extent of such transmittal.
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Section 615 requires cvery registered agent of a foreign
principal to keep books of account and written records of his activi—
ties. The Attorney General may Inspect these books at all reasonable
times. It is a crime to willfully conceal, destroy, mutilate,‘or
falsify such books or records or attempt to do so.

Section 617 provides that eéch officer or dirvector, ox
person performing the functions of an officer or direetor, of an
agent of a foreign principal which is not an individual is obligated
to cause such agent to file a registration statement and to complyi
with the requirements of Section 614 (political propaganda) and all
other requirements of the Act. In the caée of the failure of any‘?
such agent of a foreign principal to comply, each of its officers and
directors is subject to prosecution.

Section 618 authorizes substantial penalties for violation
of the Act's requirements.

As described recently, "[tlhe purpose of the Act is to pro—
tect the interests of the United States by requiring complete public
disclosure by persons‘acting for or in the interests of foreign prin-
cipals where their activities are ﬁolitical Iin nature. These disclo-
sures offer the Government and our people the opportunity to be informed

and therefore enable them to understand the purposes for which they act.™

Attorney General v. IrichNorthern Aid Committees, 346 ¥. Supp. 1384, 1390

(S.D.N.Y. 1972).
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The Act "is founded upon the indisputable power of the

Government to conduct its foreign relations and to provide for the
national defense and so falls within the inherent regulatory power of
the Congress.... What is more fundamental...than the adthority to
require every person acting as an 'agent' of a foreign principal to file
comprehensive informatiwon showing his agency agtivities.” Ibid.

4. 18 U.S.C. 613 makes it a crime for a foreign natlonal to make con-
tributions to any election:

- - Whoever, being a foreigm national, directly or throngh any other
person knowingly makes any contribution of money or other thing of
value, or prumises expressly or impliedly to make any such contribu-
tion, in connection with an clection to any pglitical office or in con-
nection with any primary election, convention, ov eaucns held to select
candidates for any political ofiice; or : E

Whoever knowingly solicits, aceepts, or recejves any such contribu<
tion from any such foreign national— L . ' -
Shall be fined not more than 25,000 or imprisened not more than
five years or Loth, e _ :
As used in this seetion, the term “foreign national” means

(1) a foreian principal, 25 such term is Jdefined hy seetion 1(b)
of the Forcign Agents Registration Act of 1038 (22 U.S.C. 611
(b)), except that the term “foreign national” shall not include

any individial who is a citizen of the United States; or
) (2) an individnal who is not a citizen of the United States and
; l\vho 15t not ]]::’)\;‘é'\l;}(\;}%shr\.iftttci(l ffr permnanent residenee, as defined

_ by section 1) (20) of the Immigration and Nationali
G USC 11010 ey & na _u] ,\ ationality Af:t.
P 83446, §S(a), S0 Stat. 2 ended’ ’
:: (3§, 0 (A0 B ém((:,al)ZGTi}) Stat. 248, as amended »by PL. 93443, §101(a) (1)~
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Raymond J. Celada
, Senior Specialist in
American Public Law
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